IN  THE  UNITED  STATES  DI ST**Ctt  ??nOI  S 
FOR  THE  NORTHERN  DISTRICT  OF  ILLINOIS 
tPAQTFRM  DIVISION 


ATARI,  INC.,  ' 

a  Delaware  corporation,  and  ) 

MIDWAY  MFG.  CO.  } 


an  Illinois  Corporation  ) 

Plaintiffs,  ) 

) 

vs .  ) 

) 

NORTH  AMERICAN  PHILIPS  ) 

CONSUMER  ELECTRONICS  CORP . ,  ) 

) 

a  Tennessee  corporation,  N  ) 

) 

PARK  TELEVISION  d/b/a  ) 

PARK  MAGNAVOX  HOME  ENTERTAINMENT  ) 
CENTER,  "  ) 


an  Illinois  partnership,  and  ) 
ED  AVERETT ,  j 

an  individual ,  ] 

Defendants.  1 


FILED 

MAR  5  1982 

H.  Stuart  Cunningham,  Clerk 
United  States  District  Court 

Civil  Action  No. 

81-C-6434 
Judge  Leighton 


AMENDED  COMPI.ATNT 


Plaintiffs  ATARI ,  n,c„  and  MIDWAY  hfg.  cq 

amended  complaint  against  defendants  Norrv,  *  Uleir 

_ .  .  h  American  PhiiiDs 

Consumer  Electronics  Corp.  and  Park  Televi  •  P 

Magnavox  Home  Entertainment  Center,  state  d/:b/a  Park 


PARTIES 


1.  Plaintiff,  ATARI,  INC.  ("ATARI"),  ±-  a  Delaware, 
corporation  with  its  principal  place  of  business  in  Sunnyvale, 
California.  ATARI  is  a  leading  developer  and  manufacturer  of 
home  video  games  and  personal  computers.  ATARI  owns  the  exclu 
sive  rights  under  copyrights  to  numerous  audiovisual  works, 
including  the  exclusive  rights  in  the  United  States  for  home 
video  and  personal  computer  use  for  the  PAC-MAN  video  game 
described  below. 

2.  Plaintiff  MIDWAY  MFG.  CO.  ("MIDWAY")  is  an 
Illinois  corporation  with  its  principal  place  of  business  at 
Franklin  Park,  Illinois.  MIDWAY  is  a  leading  developer  and 
manufacturer  of  coin-operated  video  games.  MIDWAY  owns  exclu- 
sive  rights  under  copyrights  to  numerous  audiovisual  works  and 
is  the  owner  of  the  United  States  copyright  and  trademark  to 
the  PAC-MAN  audiovisual  work  described  below. 

3.  On  information  and  belief,  defendant  NORTH 

American  Philips  Consumer  Electronics  Corp.  ("North  American") 

is  a  Tennessee  corporation,  »ith  its  principal  place  of  business 

in  Knoxville,  Tennessee.  North  American  or  a  North  American 

agent  has  an  office  and  place  of  business  in  this  District 

North  American  itself  or  through  its  subsidiaries 

affiliated  or  related  corporations  manufactures  and  se 

causes  to  be  manufactured  and  sold  home  video  SSllS  ^ 

the  K.C.  Munchkin  home  video  game  desc  k  games'  including 

ribed  below 

4.  Defendant  Park  Magnavox  Home  Entert  . 

Center  ("Park")  is  an  Illinois  partnersh'  tainment 

iP  with  its  Pr:ir,  . 

princiPal 


Evergreen 


.nd  place  ol  *»•*■>—  «  3634  ».«  SC.  . 

park,  Illinois  60642.  Park  is  a  retailer  of  audio  visual 
equipment  including  home  video  game  consoles  and  cartridges 

including  the  K.C.  Munchkin  video  game. 

5.  On  information  and  belief,  defendant  Ed  Averett 


("Averett")  is  an  individual  residing  in  Hixson,  Tennessee. 
Averett  is  a  computer  programmer,  who  along  with  his  wife, 
developed  a  home  video  game  known  as  K.C.  Munchkin  and  other 
home  video  games  for  North  American  or  a  corporation  related  to 


it.  Averett  developed  K.C.  Munchkin  with  the  intent  and  knowl¬ 
edge  that  North  American  directly  or  indirectly  would  distribute 
it  nationally.  Averett  has  received  and  continues  to  receive 
royalties  or  other  payments  from  vNorth  American  or  a  corporation 


related  to  it  resulting  from  his  development  of  and  the  nation¬ 
wide  sales  -of  K.C.  Munchkin. 


JURISDICTION  AND  VENUE 

6.  The  claims  in  this  Amended  Complaint  arise  under 

the  copyright  Laws  of  the  United  States,  17  U.S.C.  §§ioi  et  seq. 

the  Lanham  Act  of  1946  as  amended,  15  U.S.C.  §§1051  et  sen 

the  Illinois  Uniform  Deceptive  Trade  Practices  Act  tit 

Ch.  121-1/2,  ..3H-317,  and  the  common  law.  This  Court  ' *  ^ 

federal  question  jurisdiction  pursuant  to  28  U  s  c 

and  1338(a)  and  has  pendant  jurisdicti ’  ’  §1331(a><2) 

ction  over  the  state  i 

claims  under  28  U.S.C.  11338(b).  ven  law 

ue  is  proper 

U.S.C.  §§1391(d)  and  1400(a)  Actc  der  28 

Acts  giving  rise  to  tK 

of  action  alleged  herein  have  occurred  6 

'  snd  are 


the  this  District. 


causes 

MC"W»9.  in 
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Is lamco-America  ,  Inc .  granted  to  ATARI  the  exclusive  right  in 
United  States  and  its  territories  in  'the  copyright  and  trademark 
for  the  PAC-MAN  audiovisual  work  for  home  video  games  and 
personal  computers  including  exclusive  rights  under  Certificate 
of  Registration  No.  83-768.  An  agreement  transferring  to  ATARI 
the  exclusive  rights  under  copyright  and  trademark  in  the 
PAC-MAN  audiovisual  work  was  filed  with  the  Copyright  Office 

for  recordation  on  November  12,  1981.  A  copy  of  the  agreement 

* 

recording  the  transfer  rights  to  Atari  in  the  Copyright  Office 
is  attached  to  this  Amended  Complaint  as  Exhibit  B. 


11. 


ATARI  holds  the  exclusive  right  under  all  copy- 

rights  to  the  pac-man  audiovisual  work  for  home  video  games  and 

personal  computers  in  the  United  States  and  its  territories 

TnTr  B  Agreement  also  granted  to  ATARI  exclusive  license 

with  h  ^  PAC~“N  f°r  USe  “  connection 

with  home  video  games  and  personal  computers  in  the  United 
States,  atapt  ULea 

Ml  announced  the  introduction  and  win  j  , 

duce  the  ATARI  PAC-MAN  home  video  game  th  ° ' 

states  in  March  1982 .  throughout  the  United 

12  •  NOCth  American  and  Averett  h 
copyright  in  the  pac-man  audiovisu.i  „otJt  «- 

selling  and  otherwi,.  distributing  ,na  h  * 

Playing  unauthorized  eopies  of  ,M/ot  J*  die. 

opon  the  pac-man  audiovisua!  work  Work  h 

13  rk  Under  the  to  ^ased 

‘  N°RTH  AMERICA  and  a  ^  K.C  M 

others  to  distribute  K.C.  „  AVer®tt  are  *  MunChkin> 

Munchkin  in  retkii  unchkin  and  tr>  _  _  ln9  hng 


Munchkin  in  retail  stores  ^  ^  Qna  to  Publi 

trinlafirtw  ^  f 


violation  of  plaintiff-,  . 

^ghts. 


in<3uce 


Sales  to 


c°nsume 


absttin3 
°t®  K.c 


rs  in 
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14 .  ATARI  and  MIDWAY  have  expended  considerable 

effort  and  sums  of  money  in  developing,  manufacturing,  advertis¬ 
ing,  distributing  and  marketing  PAC-MAN  in  the  United  States. 

To  date,  MIDWAY  has  sold  in  excess  of  95,000  coin  operated 
PAC-MAN  video  games  at  a  wholesale  price  in  excess  of  $175 
million  dollars.  ATARI  has  booked  orders  for  over  one  million 
PAC-MAN  home  video  games . 


lb.  As 


* 

and  sales,  the  public  has  come  to  identify  the  mark  PAC-MAN  and 

the  non- functional  design  features  of  PAC-MAN  with  MIDWAY. 

Both  the  mark  P  AC -HAH  and  the  non-functional  design  features  of 

the  PAC-HAH  audiovisual  work  have  acquired  a  secondary  meaning 
associating  them  with  MIDWAY.  \ 

Defendants  have  simulated  the  non- functional 

design  features  of  PAC-MAN  in  K  r  m,  ■ 

™  K.C.  Munchkin,  which  defendants 

have  sold,  advertised,  and  offered  for  sale. 

— ,  ~  * —  -  — 

■ '  ••  • 

““  ^  k.c.  „unohtin  is  ' 

—  hY  or  otherwise  as  ^ 

Defendants'  conduct  a.  h«r.ln,bove  “ith  «»intiffs. 

Hkeiy  to  confuse  the  public.  96  has  =°nfused  and  is 

18  ‘  N°rth  ^erican  direct! 
tising,  distributing(  ^  ^  y  or  indirect 

home  video  g„e  «„  .  ^  infringing  ^  *dver_ 

advertisement  for  the  K  c  „  *'  A  full  D.  ' 

'  Munchkin  hblne  color 

vlaeo  rr-, 

ga,ne  appe 
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*re<*  in 


■the  November  16,  1931  Issue  of  Newsweek  magazine.  A  copy  of 

the  advertisement  is  attached  to  this  Amended  Complaint  as 

Exhibit  D.  North  American  has  also  directly  or  indirectly 

advertised  the  K.C.  Munchkin  home  video  game  in  Time,  People 

and  various  inflight  airline  magazines.  North  American  directly 

or  indirectly  also  engaged  and  is  currently  engaging  in  a 

nationwide  television  advertising  campaign  for  K.C.  Munchkin. 

19.  Averett  licensed,  assigned  and/or  otherwise 
conveyed  the  fights  in  K.C.  Munchkin  with  the  intent  and  know¬ 
ledge  that  North  American  would  advertise,  market,  and  distri¬ 


bute  K.C.  Munchkin  for  retail  sale.  North  American  „„  „verett 
have  provided  and  are  currently  providing  distributors  and 
retail  dealers  with  the  instrumentality  and  opportunity  to 
engage  in  deceptive  and  unfair  trade  practices  and.  on  informs, 
-n  end  belief,  Averett  and  North  American,  directly  cr 
in  meetly,  have  caused,  encouraged  and  contributed  t 
deceptive  and  unfair  trade  practices.  The  a 

unfair  trade  practices  include  passing  off  theTcT  ^ 

-me  video  game  as  a  pac-man  game;  causing  . 

confusion  or  of  misunderstanding  as  to  tb  ““  °f 

approval ,  or  certification  of  K.c.  ^7"''  ^-orship. 
causing  likelihood  of  confusion  ' 


_  r~ 

affiliation,  connection  or  aesocUti  "“'""^^ng  as 
Plaintiffs,  ,„d  otheruise  en„gin  °r 

likelihood  of  confusion  or  of  9  ln  conduct  „hich  lon  by 

the  distribution  for  retail  s  ""  SU“'1'!tst«nding .  .  ^eates  a 

video  game  ha.  provided  and  ‘  **  ^  KC. 


CUtf*"«V  Ptoviln°hkiT‘  h'- 

ng  dlstribut 
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°ts 


and  let  ail  if***  t*i  ■  with  fh**  lnwli  mn«n  taJJty  «i»cl  (»ppoi  t  tmi  i  y  t..o 


infringe  the  ropyi i  yh t . 

20.  Ninth  American ' *  diatrlbutorn ,  or  distributors 

of  a  corporat  ion  iphitml  t  o  Nort  h  Amor  lean  have  and  are  currently 

holding  out  the  K.C.  Munohkin  homo  video  game  au  a  PAC-MAN 

* 

game,  as  exemplified  by  the  advertisement  from  the  November  13, 

1981  issue  of  the  Chicago  Sun-Times ,  a  copy  of  which  is  attached 

to  this  Amended  Complaint  as  Exhibit  E.  North  American  or  a 

corporation  related  to  it  and  its  distributors  have  otherwise 

passed  K.C.  Munchkin  off  as  the  PAC-MAN  home  video  game,  have 

otherwise  unfairly  competed  with  ATARI,  and  have  confused  and 
deceived  consumers. 


2l’  NOrth  '""erican's  direct  or  indirect  infringement 
of  the  MCHM,  copyright,  its  simulation  of  the  nonfunctional 

^  features  of  the  PAC-»N  audiovisual  wort,  its  unfair 

competition  and  its  unfair  „ 

.  ,  fair  and  deceptive  trade  practices 

relation  thereto  ha,,a  k  K  rices  an 

ereto  have  been  willful  and  deliberate  a 

continue  to  plaintiffs,  irreparab,  a  WlU 

this  court.  ^  h0rm  “>l“*  en joined  by 

22  •  Averett’s  ar-M,,,- *- ■ 

pAca"™ £ot  ^  via'°  fn  k.-::::—  an<i  pr°,n°t«9 
and  deliberate  inr  ■  nKln  c°nstitm- 

'  lnfrin9ement  of  PA  ltUtes  wiiif 

competition.  "AN  Copyright 

De f endant  P„k  h 

the  PSC-«u,  audiovisual  woc„  by  ,  ^  ^  coPyri  „ 

tributin,  the  K.C.  Mu„ehkl„  ht>„  *  U"9  othervis  ‘ 

-  -  *.c.  tune  ;  r-  •-  .»d  b?B 

h°,e  gam. 
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24. 


ATARI  1 ias  notified  defendants  of  these  infringe- 
merits  of  ATARI'S  exclusive  rights  in  the  PAC-MAN  copyright  and 

of  the  other  violations  herein  alleged  and  of  the  filing  of 
this  action. 


Copyright  Infringement 


COUNT  ONE 


25. 

reference. 


Paragraphs  1  through  24  are  incorporated  by 


26.  The  aforesaid  acts  of  North  American,  Park,  and 
Averett  constitute  copyright  infringement  in  violation  of  17 

U.S.C.  §§106  and  501. 


g^g^l-Uniair  Competition  • 

27  ~  Paragraphs  1  through  24  are  i 
reference.  incorporated  by 

28-  The  aforesaid  acts  of  North  * 

"  C°nStitUte  —  representations  thatTc^  ^ 

sponsored  by,  authorized  by,  or  affillat  ^  ^  is 

violation  of  Section  43(a)  of  the  "  ^  Plai«tiffs  in 

ACt'  15  U*s*c-  §1125 ( a ) 

count^hree 

^P^^ra^Practices 


29 •  Paragraphs  i  thr 

reference.  24  are  i^^ 

30 •  The  aforesaid 
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the  Illinois  Uniform  Deceptive  Trade  Practices  Act,  Ill.Rev.stat 
Ch.  121-1/2,  §§311-317 . 


COUNT  FOUR 

Common  Law  Unfair  Competition 

\ 

31.  Paragraphs  1  through  24  are  Incorporated  by- 
reference. 

32.  The  aforesaid  acts  of  North  American,  Park,  and 
Averett  constitute  improper  and  unfair  competition  with  plain- 
tiffs  in  violation  of  plaintiffs'  rights  at  common  law. 


WHEREFORE,  plaintiffs  pray  that  this  Court: 

UX  declare  that  defendants  North  American  Par* 

"  ett  hiVe  in£ringed  MWW,  copyright: 

temporarily  restmin 

Worth  hwerican^iTrr  ^  ^ 
,U  ^  servants,  agents  '  “* 

“  a“iVe  “nC6rt  ”lth  “on  from  displaying' 

tising,  promoting,  selling  or  offering  ,  '  adver- 

distrihuting  the  K.C.  „u„ohlcin  video  Sal,,■  °r  °«»rvi.e 

ing  the  pac-«ak  copyright;  '  °r  otherwise  infri„g. 

(°)  order  the 

impounding  for  H 

“  of  -rth  American's  i„f  •»  oopies 

home  video  games,  and  ,U  pl>t  K.c  M, 

tives,  cssette.,  circuit  hoard!'  ^  *«. 

mean,  for  prodding  .„ch  ^  Prog^  9a' 

promotiona!  iiterature  therefor  ^  ’dvertieem,  n<1 

nts  and 


.....  tilat  North  American  immediately  require 

zi  ?atm  to  oease  and  -  — —  ~g. 

r«g  or  sale  and  selling  of  K.c.  Muhchkin  home  video  game; 
(e)  order  North  American  to  recall  from  its  distrib¬ 
utors  all  copies  or  reproduction  of  the  K.c.  Munchkin  home 
video  game; 

<f>  order  an  accounting  of  North  American’s,  Park's 

“  AVerett’S  (inClUdin^  Lett’s  royalties,  and  award 

“  :  th"r  SCtUal  -ages  including 

treble  damages  for  willful  violation; 

(9)  award  plaintiffs  punitive  a 

"ant“  «  »°rth  American’s  and  A  ^  W“lfUl 

"  “  le*St  plaihtiffs  |N  actual  ““ 

^  -  -  -rt,  and  par" ~ — 

(10)  -  —  ^ ice  upon  Nor;e  lPOn  Plai—  within  ten 
C°Urt’S  in-’uncti°n  issued  in  ^  of 

^e17  °ath  Setti^  iorth  in  de  10n'  3  Written  report 

North  American  and  Park  h  *  mann^  and  form  . 

Park  hav*  compiied  with  in  Which 

(1)  award  Plaintiff  i  Such  injunction, 

fees;  and  interest,  costs 

s'  and 

attorney.s 


-It  ^ 


(j)  award  plaintiffs  such  other  and  further  relief 
as  this  court  deems  just  and  appropriate. 

DATED:  February  24,  1982 


Respectfully  submitted, 

Tit 

Daniel  W.  Vi t turn,  ^fT 
Robert  G.  Krupka 
David  E.  Springer 
Martin  L.  Lagod 
KIRKLAND  &  ELLIS 
200  East  Randolph  Drive 
Chicago,  Illinois  60601 
(312)  861-2000 

ATTORNEYS  FOR  PLAINTIFF 
ATARI,  INC. 


I  *  1 


/ 

c 


/ 


.  / 


Eric  c  ^  Cohen  - - - 

A.  Sidney  Katz 
Donald  L.  Welsh 

4  wLst 

<3ii"93°72^^ris  e  900 

niDUA,YEMPGF°coPLA,NTI  FF 


